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Foreword

For decades there has been a stark contrast between the ability of the
European economies (including that of Britain) to create new jobs, and
that of the USA.

We cannot have it both ways. Either we opt for a less regulated
economy, which will allow the entrepreneur to create new jobs, or we
stay as we are, cosily regulated but creating far fewer jobs than we
should.

This excellent study tackles the problem head on. Teresa Gorman
rightly identifies the young business (up to twenty employees) as
being in need of wholesale exemption from burdensome laws and
regulations. This is wise. | hope that Lord Young will take the point.

No doubt organisations such as the CBI which represent large
firms will cry ‘foul’. As Teresa Gorman points out, big business can
cope with bureacratic regulations; it has the resources and the staff.
Smaller firms do not, so the playing field is tilted against them. So
exempting small and growing businesses is merely levelling-off the
playing field. It is plain common sense and national self interest if we
aim to build a thriving small business and self-employed sector in
Britain.

Teresa Gorman is a dedicated and experienced campaigner. This
paper will be an invaluable help to Ministers as they start to lift the
burden from business.

Michael Grylls MP
Chatrman, Small Business Bureau
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Summary of recommendations

If small businesses are to prosper and create growth, wealth and
employment, further and significant deregulation is needed. In this
study we urge:

1 exemption of small firms from vexatious regulation;

2 greater reliance upon mandatory insurance as a substitute for
governmental regulation;

3 more freedom for small firms to make voluntary contracts of
employment with their staff, including agreements that they work
in a self-employed capacity; and

4 a simplification —and easing — of VAT

More specifically:-

(a) If government departments require information, they should pay
for it, as they do for goods and services of any other sort; and very
small firms should be freed from the obligation to supply all but the
most essential information.

(b) As the burden of administration of VAT is heavy, and the returns
from small firms are low, the VAT threshold should be raised to
£100,000. But firms with a lower turnover should be given the right
to register for VAT if they so wish.

(c) Customs and Excise should publish estimates of the likely costs of
compliance with any new regulations.

(d) Small firms should be freed from ‘job protection’ legislation.

(e) Anyone who wishes to adopt self-employed status should be free to
do so.

(f) Statutory sick pay should be abolished and replaced by a statutory
requirement for employees to have insurance against sickness.
They should have the right to join any scheme that they chose.

(g) A depositof £200, to be awarded towards the costs of whoever wins
the case, should be required from each party going to an Industrial
Tribunal.

(h) Employers should insure against claims relating to Health and
Safety. Inspection of premises should become the duty of those
who supply this insurance, rather than of government inspectors.



()

()

In the area of planning: action against technical breaches of
planning regulations should be taken only if nuisance is claimed;
planning permission should be deemed granted unless it is refused
within a stipulated period; in the longer term, issues should be
resolved through independent arbitration and common law rather
than by statutory regulation.

Use Classes should be liberalized along the lines proposed by the
Property Advisory Group; thus allowing householders greater
freedom to start up businesses in their own homes.

(k) Occupational licenses at present in the discretion of local

)

authorities should be minimized, as they typically function so as to
restrict competition. Such controls as are necessary (e.g. that the
owner of a pet shop should have no conviction for cruelty to
animals) should be effected through the law.

The study concludes with a recommendation that VAT be greatly
simplified.




1
Small is over-regulated

The thin blue line.

We look to small businesses and the self-employed to produce growth,
employment and wealth. In Britain today, about six million people
work for small firms. And there are some 2,590,000 self-employed
people. Small businesses contribute hugely to the economy. Firms
with under 200 employees contribute 20% of GNP and employ 25% of
the workforce.' Yet relative to our population we have fewer small
firms than any other major industrialized nation, and markedly fewer
in the employment category ‘Employers, Self-Employed and Family
Workers’, relative to the size of our working population, than, for
example, France or West Germany.?

What can be done to redress this? The Government has tried to
assist self-employed people and small firms, and approved several
schemes designed to give incentives to people to start working for
themselves (for example, through the Enterprise Allowance Scheme).

But these embryonic businesses will prosper and employ other
people only if there is further and significant deregulation.

Unfortunatly, it is the demands from government which new
businesses encounter that limit their ability to grow (or even to
survive). For example, if small businesses wish to build up staff, they
should be able to do so in a more flexible way; and to lay people off,
without penalties, if they need to do so.

Without much more deregulation, small firms cannot make the
contribution to Britain’s problems of which they are capable: one
equivalent to that which they have made in the United States, where
they have greatly reduced unemployment.

From Worried to Death to Lifting the Burden
In October 1983 the Centre for policy studies published a policy study,
Worried to Death, written by Russell Lewis and myself. This study
outlined the many bureaucratic regulations to which small businesses
were and still are subjected, and recommended a number of ways in
which government should help the private sector flourish through
comprehensive deregulation.

The Government was sympathetic to the case we advanced. In
the Autumn of 1984, an Enterprise Unit was set up in the Cabinet
Office, with Lord Young at its head, the task of which was to develop
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specific proposals for deregulation, and thereby to encourage
enterprise. And in March 1985, the Department of Trade and Industry
published a wide-ranging report, Burdens on Business, which took
specific note of the arguments in Worried to Death.?

In the introduction to the former document, Norman Tebbit,
then Secretary of State at the Department, wrote (p. iii):

Most businesses, large or small, need to cope with regulations;
they have to, if they are to survive. Each separate area of
government intervention, considered in isolation, may seem
modest in the demands it makes on them. But this report looks at
the problem as a whole. [t makes clear that the cumulative burden
of regulation is a serious brake on enterprise and employment.
Government requirements add significantly to business costs —
particularly costs to management time. They deter new business
start-ups and expansions.

The document identified ‘ten priority areas’. These included:
Value Added Tax; PAYE/National Insurance systems; statutory sick
pay; planning controls; building regulations; fire prevention
requirements; health and safety at work; and terms and conditions of
employment. Many welcome remedies were proposed. For example:-
increasing employees’ qualifying periods in cases of unfair dismissal
from one to two years in firms employing fewer than twenty people;
demanding cash deposits from complainants in unfair dismissal cases;
abolishing minimum wage rates for persons under twenty-one years
old; relaxing planning controls through the creation of simplified
planning zones, and lifting from most small businesses the burden of
acting as VAT collectors.

Burdens on Business went on to advocate that a ‘task force’ be
established in central government, composed of men and women with
practical business experience as well as civil servants. One duty of this
group would be to scrutinize each new regulatory proposal, applying
to it a cost/benefit analysis, as is routinely done in the United States.

The document led many in the small business community to
hope that at last the Government was listening to them, and was going
to give priority to large-scale deregulation. Hence the disappointment
when the Government’s White Paper, Lifting the Burden, was published
last summer.

For the White Paper tinkers with problems which need radical
treatment. It lays emphasis on helping firms to bear burdens, rather
than on removing them. This approach may be of some assistance to
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larger ‘small’ firms. But it does not help the very small firm with a tiny
staff and modest turnover.

The White Paper did however contain a few useful proposals. For
example, it recommended the abolition of road service licensing for
local buses; it promised to seek EC agreement to the raising of the VAT
threshold; it recommended the abolition of statutory restrictions on
shop opening hours and Sunday trading, and undertook to review the
Use Classes Order which regulates how use of land and buildings may
be changed without requiring planning permission.

Allin all, the proposals of the White Paper take only a few short
steps in the right direction. The purpose of this Study is to explain and
to illustrate once more just what some of the problems are that face the
small firm, and to suggest some practical ways in which these burdens
can be further lightened.

Our approach
Three themes run through our proposals:-

First, small firms should be exempt from as much vexatious
legislation as possible. A similar measure has been used with great
success in Italy, where small businesses now boom™.

Second, greater reliance should be placed on mandatory
insurance as a substitute for governmental regulation. Self-employed
people and employers could be required to insure against injury to
employees and clients, and against violations of other people’s
property rights. By these means, the onus for making judgements
would be placed upon insurance companies (and on the courts) rather
than on public officials. Insurers have a vested interest in encouraging
their clients to take adequate steps to avoid causing harm to others. But
they would be less likely than would public officials to impose
compliance costs which are disproportionate to the risks to be avoided.

Third, more freedom should be given to small firms and the self-
employed to make voluntary contracts of employment with their staff,
including agreements that they work in a self-employed capacity. This
would help them to avoid the inflexible regulations which currently so
bedevil small firms.

No special pleading

The present Government has declared its support for small businesses
louder than any of its predecessors. But so far in practice it has largely
resorted to more legislation and more expenditure of taxpayers’
money. Even as [ write, new regulations flood in from Whitehall: the
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Data Protection Act; changes in Statutory Sick Pay; and the
implementation of European Community Legislation which demands
that wages be determined by tests of comparability of work — to take a
small sample. All are measures which can be used to turn small
businessmen into criminals or bankrupts — through no fault of their
own. The regulations have clearly been drawn up without a proper
understanding of what their consequences will be, and without
adequate consultation with the spokesmen of small business.

Is this special pleading for small businesses? No. Certainly,
regulation should be cut to a minimum for all firms. Butat least if a firm
is larger, there is more turnover to provide a cushion to ease the pains
of meeting governmental regulations. A larger firmis also better able to
employ specialists in tasks such as the administration of PAYE.
Although value added tax may sometimes daunt even a tax specialist,
there is no comparison between his problem and the burden which is
placed on a tiny firm if its hard-pressed owner has to take on such tasks
himself.
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2
Generator of wealth or
unpaid civil servant?

Small is beautiful
Many small businessmen and the self-employed work very hard, and
for a relatively low return given the number of hours that they put in.
No one forces them do this. They do it for several reasons: a principal
one being that they value their independence more than they value
security and a regular wage. And clearly, if their activity is useful and
productive, they are no burden on the State. Quite the contrary: the
new ideas and new services which they generate and the employment
which they provide to others are invaluable. We should therefore make
it as easy as possible for them to start up in business and to flourish.
But what happens in reality? They are burdened with the
onerous task of administration of tax and of VAT on behalf of the
Government, and with requests by government departments for
statistical information. Why should someone who may be excellent at
his or her trade be expected to have any aptitude for such work? What
is worse, in meeting such government demands, time and money are
diverted from productive activity — activity which provides their only
source of income.

Forced Iabour

Suppose that, tomorrow, the government decided that it would like a
fleet of lorries built, and passed legislation to the effect that civil
servants should do it, for nothing, in their spare time. Imagine the
outcry. This would hardly be silenced if they were told that, should
they employ someone to assist them, they would get a measure of tax
relief. Yet who thinks twice about asking the owners of small firms to
undertake clerical work for the government, without pay, just because
the outcome is deemed valuable?

Let us consider an example:-

Mike Fisher, of Whale Tankers Ltd (which makes tanker lorries),
recently received a purchase inquiry form for 1984 from the
Government Business Statistics Office. The five-page form contained
42 detailed questions and was accompanied by three pages of
instructions, in tiny print, on how to fill it in. The information required
was an in-depth analysis of nine thousand purchase invoices —
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covering the entire past year. In Mr Fisher’s case, these invoices were
housed in box files, and they occupied four shelves, eight feet long.
And what was asked?

The first question enquired how much ferrous metal, in primary
and secondary form, his firm had used during the year, excluding
castings, forgings, pressings, stampings, wire and scrap.

Question 2 required the same information about non-ferrous
metals. Question 8 asked the value of the nuts, bolts, screws, washers,
rivets etc. which had been used. Question 16 wanted to know the same
thing about insulated wire, cables, strips and strands; whilst Question
3 asked about plastics, semi-manufactured, in sheet, rod, tube, foam
and transparent cellulose film.

This information may be useful to some government
department. But information is not a free good. Mr Fisher estimates
that it would have taken a qualified senior manager 94 hours to dig out
the information for which he was asked, ata cost to his firm of £2,350.

We propose that, if government departments require
information, they should pay for it, as they do for goods of any other
sort. This would remove from businesses like Mike Fisher’s an onerous
and arbitrary form of taxation. (It is arbitrary in that the person who
demands this information has no care or knowledge of what it will cost
his victim to supply it.)

Nor is this the only point to consider. For unless government
departments have to pay for information, they have no rational basis
upon which to assess whether or not they need it. They might well like
to have it to hand. But is it worth what it costs to provide it? For the
provision of information was at the expense (in Mike Fisher's case) of
the provision of tankers. It makes sense for government to obtain the
information only if it is worth more to them —i.e. to all of us —than are
the tankers. And such a decision can be made only if the cost of
providing the information is assessed.

Clearly, had the Government suddenly to pay for all the
information that it is at present getting free, the consequences would
be devastating. So as an interim measure, we propose that the unpaid
work for which the Government can ask be limited to a fixed sum, and
that it be required to pay for anything over and above this. If the cost
of the forced labour were spelled out, it might concentrate the mind of
government wonderfully. And if each department proposing to ask
business for further information were obliged to take a minute to assess
its cost, they might have second thoughts aboutasking forit, and allow
M Fisher and hisilk to get on with their properand productive work.
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Butif a firm is very small, even measures such as these would be
of little help. For they do not compensate for the disruptive effect that
such paperwork can have on the operation of.tiny businesses. Often
the hard-pressed owner-manager is the only person who can fill in the
forms. And he cannot afford the time. Payment here is beside the
point. Very small firms should therefore be exempted from the
requirement to supply information, or what they are required to
supply must be kept to an absolute minimum.

Taxation and VAT
The paperwork which lands on the desk of a businessman when he
ventures to employ someone is daunting. Much the same problems
arise with the collection of the Government’s taxes, PAYE and VAT. It
is not the paying of the tax that is a problem, so much as the work
involved in acting as an unpaid tax collector, and in keeping abreast of
the attendant flood of forms, regulations, and information. The lighter
such burdens are made, the more productive small businesses can be.
What does this mean? First, tax forms should be comprehensible.
Paperwork should demand as little time (and money) to complete as
possible. It is not enough that the legislation be clear to the drafter of a
bill, that civil servants understand it (though this would help), or even
thatitis comprehensible to a professional adviser. For if someone owns
a small business or if he is self-employed, he may have no talent
whatever for paperwork, and may be unable to afford proper
professional assistance.,

Small is ignorant?
It is easy for those who are not self-employed or running small
businesses to be patronizing. (Witness the heading ‘Small Is Ignorant’
to the Economist’s report’ on a recent Gallup Poll commissioned by
Legal and General on small businessmen, which disclosed that 35% of
those interviewed did not know what capital transfer tax is.) But what
reason is there to suppose that those with entrepreneurial flair (or
those who do an excellent job as painters and decorators) will also have
an aptitude for filling in government forms? In any large firm, there is
a division of labour. There is no reason whatever to suppose that an
excellent managing director or salesman is capable of doing the firm's
VAT returns. So why do we tolerate a state of affairs in which a small
businessman can scarcely survive unless he is a master of skills which
have nothing to do with his trade?

Indeed, it is probable that many very small enterprises
deliberately refrain from expanding, just because to do so would lead
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to their getting lost in the maze of Value Added Tax. The immense
burden here is the task of understanding the legislation itself, of
working out whether or not it applies, and of keeping up-to-date with
changes in the regulations.

There might be some excuse for the Government if the return for
the tax on small businesses justified the loss of productive time. But it
does not. Yield from VAT on small firms is small. Thus, of the £116bn
raised by VAT in 1981, 92% was collected from the 20% of businesses
with turnovers exceeding £100,000°. And VAT transactions other than
at the point of retail sale pile on the paperwork without yielding
anything to the Government at all. As the National Federation of the
Self-Employed and Small Businesses correctly say in their pamphlet,
‘VAT: the Myth and the Reality”:

‘none of the yield [from VAT] is provided from transactions
between registered traders and ... such transactions ensure, on
balance, that part of the yield is repaid in advance of its being
received.’

The threshold at which VAT is payable should be lifted to
£100,000 a year turnover. On the figures presented above, if all firms
under that figure were exempted, 8% of VAT revenue would in the
short term be lost to the Treasury. But a huge burden of paperwork
would have been removed: one which serves to make small firms less
competitive, and less able and willing to grow. It is worth underlining
the point — recently made by Dr Bernard Juby — that a firm with a
turnover of under £100,000 can hardly afford to employ more than six
people; so that one is here dealing with very small firms. In addition,
as he has also pointed out, 87% of all businesses have a turnover of less
than £100,000”. So savings for Customs and Excise if they were no
longer obliged to deal with vast numbers of tiny companies would be
very considerable indeed.

But the suggestion of a £100,000 threshold has met with some
opposition.

First, some of those who operate medium-sized businesses (for
example in the building trade) argue that exemption would give an
unfair advantage to their smaller competitors. But the size of this
‘advantage’ is reduced by the tax that non-VAT companies would have
to absorb on their raw materials. Agreed, on the one hand any cut-off
point is arbitrary and distorts competition. But, on the other, those
who insist that small non-VAT firms would provide unfair competition
forget the disproportionate burden they face if they are registered for
VAT. The present low registration level also tempts people to hide in
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the black economy. There they escape all forms of taxation, and
certainly constitute unfair competition for those who are registered
and pay tax.

Secondly, some — including the National Federation of the Self-
Employed — believe that such a measure would hit some traders who
no longer had to charge VAT, but nonetheless still had to pay VAT on
goods purchased from suppliers. Once de-registered, they could no
longer claim back payments of input VAT. But all that needs to be done
to meet this objection is to allow firms whose turnover is below
£100,000 to register for VAT if they so wish.

However, even if the case for these reforms was as clear to
government as it is to businessmen, we acknowledge that there are
constraints on any British Government. Many issues in relation to VAT
are decided on a European rather than a national basis. Radical change
cannot at present be hoped for. But the Government should take note
of the strength of our case, and itself champion, in Europe, measures
which will release the initiative and productivity of small businesses
and the self-employed.

In the meantime there are changes the British Government could
make to lighten the burden imposed by VAT.

First, it is essential that those who frame the relevant regulations
should understand the nature of the tasks that they impose on others.
The Institute for Fiscal Studies has published some interesting
estimates of the cost - in time and money — of compliance. We suggest
that Customs and Excise be required to publish similar estimates of the
costs of compliance with any new regulations that they wish to impose.
This would force them to consider the consequences of what they
propose. It may make them ask themselves whether their new
regulations could not be simplified. And it would also bring to the
attention of politicians the size of the burdens which were being
imposed, and provide them with an argument — in Britain and in
Europe — why corrective legislation should be enacted.

Second, the quantity of information requested for VAT could be
reduced. Details of these proposals are to be found in Appendix A.

Finally, in the area of direct taxation, we propose that the
simplified PAYE scheme at present available to domestic employers
should be extended to all firms employing fewer than twenty people.
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3
The small businessman as employer

It is above all to the small business sector that Government looks for
new sources of employment. But at the very same time, the
Government is responsible for measures which severely limit the
ability of small businesses to take on new employees. Here as with
VAT, EC-generated regulation poses particular problems — although
British governments have been complicit.

At the heart of the problem is paternalistic legislation which has
not been thought through. We may mention statutory sick pay,
redundancy pay, most legislation in ‘equal opportunities’, ‘equal
worth” and ‘employment protection’, and the present EC proposals to
give more rights to those employed in part-time work. Many of these
measures to provide so-called security for employees emanate from
European politicians and functionaries steeped in collectivist
traditions. Their ideas may seem humane and sensible to those whose
thinking has been coloured by years as an employee in some
government bureaucracy. But they make very little sense for a small
firm that needs to face the rigours and uncertainties of the market
place.

If someone is personally and wholly dependent on the market-
place for his livelihood, talk of employment protection rights, sick pay
(other than as provided through insurance) and so on is other-worldly.
For against whom can he claim such rights? But things are in much the
same case for small firms: there is little padding between them and the
market in which they are earning their living. The opportunities and
hazards of the market affect them directly, and give their owners little
room for maneuvre.

In a large organization, costs of paternalist legislation may be
absorbable without too much difficulty. And for government
employees, and those in the nationalized industries —some 11m people
_ the costs simply come out of the taxpayer’s pocket. But in a small
organization, they make a direct and sometimes fatal impact on the
price of its product.

Secondly, a small firm often has a particular relationship to its
owner/founder. Its activities are likely to be more the product of his
particular vision (or lack of it!) than will be the case in a large
organization. Harmony of personalities and flexibility on the part of
the employee is of great importance; and as the firm grows and
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develops, it may be necessary for employees to change their patterns of
work. For in a small firm there will (literally) be less room than in a
larger enterprise to move people around in order to avoid problems to
do with personalities. All this suggests that, although employees’
contractual rights should be safeguarded, paternalistic legislation
imposing extra job-protection is likely to be counter-productive in the
small firm.

Irksome and inappropriate legislation may have dire
consequences for employment in small firms, and has given many
would-be employers pause. After all, the self-employed person or the
small businessman is under no obligation to provide employment. In
some European countries it is almost impossible to dismiss an
employee. Nor is Britain much better off. The last way to encourage an
employer to take on additional staff is to give his employees yet more
rights. So much should be obvious. Yet the Government is even now
being forced by EC regulations to give additional rights to part-time
and short-term contract workers. These will make some small
businesses decide that the better course is nof to expand.

Let us look at some of these problems in more detail.
Self-employment
A small business is... small. From time to time it will require specialist
services which cannot be provided by its own staff. And it may often
need some additional work done, in circumstances where it makes no
sense to take on an additional employee. Small firms will therefore
often wish.to use the services of people who are self-employed.

Such arrangements are most desirable. Both parties gain from
participating in a contract acceptable to each. The owner of the small
firm is also able - by using self-employed workers — to sidestep many
of the burdens with which this study deals. And if workers are self-
employed rather than employees, they may, if things go well, be led to
set up small firms of their own, thus providing work for other
employees and using the services of yet other self-employed people.

In addition, as a recent report from the Institute of Directors
makes clear,® the entire economy should benefit greatly if self-
employment became more widespread.

Who would think that, with the Government promoting self-
employment through the Enterprise Allowance Scheme, it would take
steps which discourage self-employment. Yet the fact is that, between
1979 and 1983, 107,000 people were involuntarily reclassified as
employees by the Inland Revenue, who had previously been self-
employed’.
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It might seem that the difference between the state of self-
employment and employee is a private matter: one between the
individual and his tax inspector. But to a trader looking for help for the
first time, it is of enormous practical significance. Foronce a trader who
before used the services of a self-employed worker on a freelance basis
becomes classified as that worker’s employer, he is made responsible
for the administration of his tax return through the complicated PAYE
system. Not only that. The ‘employer’ then also becomes subject to a
myriad of regulations, including Employment Protection and Health
and Safety at Work Acts.

In addition, the ‘employer’ may be made liable to pay up to six
years of back taxes and national insurance contributions in relation to
the reclassified person. These penalties undoubtedly deter many a
would-be job-creator. Better, perhaps, not to expand the company
after all. And what of the temptation to enter the Black Economy?

There are also costs to those who are reclassified. Many people,
formerly self-employed, are required to have income tax deducted at
source, at standard rate, with no allowances, making it necessary for
them to negotiate a refund with the Inland Revenue at the end of the
year.

The criteria used by the Inland Revenue when assessing
someone who enters into a ‘contract for services’, and who thus
qualifies as self-employed, are complex; and entire classes of self-
employed people have been rendered ‘employees’ at a stroke.

Self-employment should be encouraged rather than frowned
upon. It brings economic benefits, and fosters entrepreneurship and
independence — the very qualities this Government lauds.

We propose that anyone who wishes to adopt self-employed
status should be allowed to do so — with no by-your-leave.

Statutory sick pay

Statutory sick pay was introduced in 1983. It transferred from the
DHSS to the employer the obligation to pay sick pay. True, he can set
off these monies from what he would otherwise be paying in National
Insurance contributions and PAYE. But his cash-flow may be badly
affected. As we explained in Worried to Death, the introduction of this
measure caused havoc, especially amongst small businesses'. They
were hit hard by the flood of paperwork that it generated. At first, the
employer’s obligation was for eight weeks. Recently, it has been
extended to 28 weeks — an example of how burdens are being made
heavier, not lighter.
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The Alliance of Small Firms presented the Government with their
detailed objections to SSP prior to its introduction in 1983'". Having
seen SSP in operation it would have no reason to change its mind. The
National Federation of the Self-Employed has also recently voiced its
opposition'. In response to predicted and predictable problems, fifty-
two changes have already been made in the scheme. Lifting the Burden
included a tentative proposal to allow employers to opt out of
administering SSP—‘provided they paid their sick employees atleast as
much as the appropriate SSP rate’ (p. 21). But many small businessmen
simply cannot afford to pay an employee who is sick (up to a possible
twenty-eight weeks) without recompense from the DHSS. His
employment in the first place probably depended on a calculation of
the extra profits his work would generate. And if the employer needs
to take on an additional, temporary worker to cover for the man who
is off sick, the wage bill will grow —and the profits decrease.

This means in practice that the would-be employer will simply
not take on the risk when profits are tight. He will employ only those
whom he feels it is safe to employ. Others — in particular the disabled
and those whose health record is in the least doubtful — whom he could
usefully employ will be left without jobs.

The necessary reform is both simple and radical. SSP should be
abolished and replaced by a statutory requirement that employees
should insure themselves against sickness. They should have the right
to decide which scheme and which company to adopt (it might or
might not be one arranged by the employer). Such a measure would
encourage in all workers the habit of taking direct responsibility for
decisions which affect their own lives. It would ‘privatize’ one more
portion of governmental activity. Last but not least, it would free
managers to produce. (The survey in Burdens on Business indicated that
‘a large amount of management time is spent on [sick payl’ (p. 39).)

Employment protection

Can legislation designed to protect employment really guarantee jobs?
After all, a small firm is itself unprotected against a thousand
uncertainties.

An employee who wishes to claim unfair dismissal may refer the
matter to an Industrial Tribunal. Such claims occupy most of the time
of the Industrial Tribunals and ACAS; 90.5% in 1981%, Preparation of
such cases involves the employer in considerable work and expense,
let alone the time taken up in attending the tribunal itself. For a small
firm, heavily dependent on the activities of its owner, this may be
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devastating. In 1981, only 8.6% of cases eventually reached the
tribunal and were won by employees. The hearings cost the taxpayer
in the region of £7m. And, to cap it all, even if an employer is
vindicated, he will usually have to pay his own costs —even in cases
where the employee has been warned, in a pre-hearing assessment,
that his case is poor.

All this may make an employer reluctant to dismiss inefficient
staff — which in turn affects the morale of other employees and
damages the ethos of the whole enterprise. It will make him reluctant,
too, to take on new staff: at least, unless he takes out insurance against
possible awards to employees under ‘unfair dismissal’ legislation —
which thus adds to his firms’ overheads, and blunts its competitive
edge.

The White Paper lists several measures already taken to modify
‘employment protection’ legislation. These include: raising to two
years’ service the qualifying period for complaints against unfair
dismissal (for firms with twenty or less employees); removing the onus
of proof from employers in unfair dismissal cases and the introduction
of pre-hearing assessments at industrial tribunals in order to identify
and discourage weak claims in advance'.

These measures are welcome. But they do not go far enough.
When they were in opposition, the Conservatives strongly opposed
the Employment Protection Act, dubbing it the ‘unemployment
protection law’. Yet this piece of socialist legislation remains on the
statute books, and is possibly the greatest job-killer in the country.

A deposit of £200, to be awarded towards the costs of the party
which wins the case would help to discourage vexatious cases from
being brought to the tribunal.

Under the Employment Protection (Consolidation) Act of 1978,
the employee also enjoys a number of other ‘rights’, some of which
belong to him after only four weeks of employment.

These rights include:-
Time off from work, with pay, to engage in Trade Union activities
Time off for public duties
Time off for ante-natal care
The right not to be dismissed because of pregnancy
Redundancy payments
No (unfair) dismissal because of medical suspension
No dismissal on grounds of sex or race discrimination
Time off to look for work after notice of being made redundant
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This list includes measures said to be desirable on social grounds.
But why should the employer be expected to pay for them? There is
also a failure to think such measures through. It is a generous idea to
give employees time off to look for work, and so on. But such rights
bear hard upon a small business. And even if the costs were paid for by
government, the hours spent by members of the staff exercising their
rights can raise immense problems, and may even necessitate a
temporary doubling-up.

There is a prima facie case for exempting the small firm from all
employment protection legislation. For in a small business, the choice
is usually not between ‘protected’ and ‘unprotected’ employment, but
between a job and no job at all.

Equal opportunities legislation

Consider the specific case of equal opportunities. Legislation
extending special rights to women in full-time employment has limited
the freedom of the employer to make decisions on the basis of his/her
own personal and business priorities. It has also created a disincentive
to the recruitment of women on a full-time basis. For employers know
that once a woman has been on the payroll for a year, then if she
becomes pregnant her job must be kept open until she returns. Even
when a pregnant woman has not been working for the qualifying
period relating to unfair dismissal, she may still have recourse to the
courts by way of the Equal Opportunities Commission, if she can prove
an element of sexual discrimination in the refusal of her boss to keep
her job ‘on ice” until after her child is born.

In recent years, there has been a large increase in the number of
women in part-time employment®, Insofar as this represents an
arrangement that suits both the women and their employers it is, of
course, welcome. But some proportion of it must represent the denial
of opportunities for full-time work to women — an unintended
consequence of equal opportunities legislation. If women in full-time
work are given such rights through legislation, then in a market
economy it follows that this must diminish the number of jobs offered
to them.

Itis striking that, after years of Equal Opportunities Legislation,
the proportion of women in top jobs has not increased'®, And women’s
average gross hourly earnings as a proportion of men’s (excluding the
effects of overtime), for full-time employees aged 18 and over, have
declined. The differential between men’s and women'’s average gross
weekly earnings has also widened during the period 1978-1984'7.
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Even more jobs, and not only those performed by women, will be
lost under regulations introduced on 1 January 1984'°. Numerous test
cases are being brought under the new clause of ‘equal pay for work of
equal value’. The union APEX, for example, is submitting over one
hundred claims in the Birmingham area alone. A cook employed at
Cammell Laird shipyard claimed that her job was of equal value to
those of a painter, a thermal insulation engineer and a joiner, on the
strength of the fact that she had undertaken an equivalent four year
apprenticeship and had obtained comparable qualifications'”. Her case
was backed by the EOC and she won. She is now paid £30 per week
more,

If industrial tribunals and the courts are to decide what individual
employees should be paid (rather than the employers to whom they
have freely agreed to hire their labour) it is likely that pay will greatly
increase. This may well close many small businesses. And all
employers will hesitate to take on new workers, realising they may be
forced in the future to pay them more than they had budgeted for.

What is wrong with this legislation, and why it must be repealed,
is that it seeks to impose upon a market economy ideas about the value
of work which bear no relation to what that work can command in the
market-place. There is no way whatever in which reward on the basis
of merit — which is what this idea of ‘value’ amounts to — can sensibly
be estimated in a large-scale market economy?.

Finally, any attempt to react by increasing the rights of those in
part-time employment must be sternly resisted. They — just like the
self-employed — are of the greatest use to small businesses. If their
rights are increased — say, by according them additional job security —
the consequence will be that fewer such people are employed. Small
businesses will then find it more difficult to expand or take on more
full-time workers. And that, surely, would benefit nobody.
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4
Business and the interests of others

The activities of the entrepreneur are properly restricted when they
impinge on the rights of other people: no small businessman should
complain if he is barred from an activity which causes damage or is a
serious nuisance to others. In the areas of health and safety, conditions
at work, and the protection of the environment, these issues have
usually been handled by means of powers given to central or, more
often, local authorities and their inspectors. Who, it was thought,
could be better suited to look after such matters? For local knowledge
and ‘accountability to the community’ seemed of decisive importance.

A disaster for many small businesses has ensued. Consider the
following cases — which are not untypical.

The Inspector Calls

Paul Symonds is a High Street butcher in Battersea, London. His shop
has been in the family, serving local people, for sixty years. In March
1985 he received a visit from a Food Inspector, and then later, a Safety
Officer, who ordered him to stop using a metal staircase which
connects his cold store to his shop, on the grounds that it was unsafe
for the purpose for which it was being used. In fact, the staircase had
been in operation for only ten years; it had not been the scene of any
accident, and it was not thought to be in any way defective by the staff.

As a consequence of the officer’s order, Mr Symonds had to rent
alternative storage at £100 per week. The additional time and labour it
took to transport the meat to the shop also added to his costs. He was
told that he could open his own cold store only if alterations were
made, costing thousands of pounds, for which planning consent had
first to be gained. He contemplated closing down.

Basil Saunders, a West Indian baker from London, suffered a
similar experience with his local Environmental Health Department.
His speciality was baking bread and pasties in a traditional West Indian
manner. He supplied both direct customers and other retailers, and
provided much-needed employment to six young people in a
depressed inner-city area.

In 1984 he received a visit from health officers acting on a
telephone call from somebody claiming to have found a piece of string
in one of his buns. (It later transpired that the complaint was made by
an ex-employee of Mr Saunders who had just been dismissed.) As a
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result of the officers’ inspection, notice was served on him to install
expensive extractor equipment, to alter his methods of bread making,
to tile the walls and to make several changes to his shop.

Mr Saunders could not afford to make such extensive changes to
his premises. Certainly, the premises were old-fashioned, but this is
not in itself inappropriate for a ‘traditional’ baker. And he had, in the
eight years since opening his business, baked millions of cakes and
loaves without any reported harm to anyone.

Just before Christmas — when his bakery was at its busiest — he
had another call. This time it was a pest control officer. He said the
premises were infested with cockroaches. A closure order was served.
But when pest control specialists were called in, they found no
evidence of infestation whatsoever.

Under constant pressure from letters and visits from the
authorities, Mr Saunders closed his business. He is now unemployed.

Decisions in such cases depend upon the recommendations of
local authority inspectors and officials. These in turn will be dictated by
standards laid down in some text, which may have little relevance to a
small backstreet business. The inspectors may also have little
sympathy with, or understanding of, with the running of a small firm.
As government officials, they may well find it hard to adapt attitudes
which have been shaped by work in an environment remote from
market forces. Consequently, decisions are sometimes taken on the
basis of a very literal-minded interpretation of the regulations, with no
real concern for what the consequences of their decisions will be on the
business, its employees or its customers.

What can be done?

We should cease to think of legislation as a way to prevent error.
Instead, we should insist that accidents are covered by adequate
insurance, as with cars. Thus, in order to trade, a firm would need to
take out insurance cover in respect of possible claims in the relevant
fields.

Those who provided the cover would clearly insist on inspecting
the premises. It would be in their interest to be vigilant. But it would
also be in their interest to see that their customers continued in
business - and, indeed, prospered. Local authority inspectors have no
such interest.

Planning
This is another large area in which problems arise, with which Lifting
the Burden deals at some length.
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Everyone knows that many firms start up in the back parlour or
in the garden shed. But few people realize how often this contravenes
planning regulations. Consider the case of John McNamara.

John McNamara built up his firm of consultant engineers over ten
years, and it provided work for 30 people. But his local council ordered
him to leave the house on which his business is based. Other private
houses in the same area have already been converted to commercial
use. As far as we can tell, his business did not create any nuisance for
residential neighbours. The Council, however, claim that Mr
McNamara had committed a technical offence against the Surrey
Structure Plan and have served an enforcement notice on him.

The delays in obtaining planning permission of any kind are so
well-known that examples are otiose. But Slough Estates Limited, an
international industrial development group, estimate that to obtain
permission for a 50,000 ft factory with a workforce of 150, takes eight
months on average. In 1981, the London Boroughs of Barnet, Brent,
the City, Enfield, Havering, Hillingdon, Richmond, Sutton and
Waltham Forest all dealt with less than half the applications they
received within the statutory period of eight weeks. Kingston
managed to deal with only 22%, Bromley with only 21% and Hackney
with only 14% within eight weeks. Every application involves a
charge, whether planning permission is granted or not*’.

The Government is not unsympathetic to these problems, and
the White Paper makes some sensible suggestions.

Chapter Three of Lifting the Burden is introduced by the following
words:

‘The town and country planning system has not changed in its
essentials since it was established in 1947. In many ways it has
served the country well and the Government has no intention of
abolishing it. But it also imposes costs on the economy and
constraints on enterprise that are not always justified by any real
public benefit in the individual case. (3.1)
The White Paper also later states that:

‘the developer is entitled to his permission unless there are
sound, relevant and clear cut reasons for refusal: that is to say,
planning permission is not to be refused for arbitrary orirrelevant
reasons ... if the planning authority consider it necessary to
refuse permission, the onus is on them to demonstrate clearly
why the development cannot be permitted. (3.4)

And it reminds us that there is a *... presumption in favour of
development unless that development would cause demonstrable
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harm to interests of acknowledged importance.” (3.5) And that this has
been emphasised in a number of government circulars — notably in
Department of the Environment Circular 22/80 ‘Development Control:
Policy and Practice’.

The White Paper also promises changes such as the creation of
Simplified Planning Zones (SPZ), which will give local planning
authorities the opportunity to specify what is allowed locally so that
development can take place without need for planning permission
(3.6.i). It promises the issuing of a booklet to help small firms
understand planning control (3.6.vii.a). And it suggests it might be
possible to amend standing legislation so as to enable those who live in
Council accommodation to work from home ‘..if evidence of
restrictions being used unreasonably is established” (3.6.vii-d).

These suggestions will be very welcome if local authorities act on
them. But will they simply ignore what they don’t fancy? The fate of
Michael Heseltine’s directive about new uses for agricultural buildings
shows what can happen. Much firmer instructions may be needed:
giving local authorities an ‘opportunity’ may not be enough.

Local authorities and small businessmen

Under the present system, decisions on planning issues (and, as we
have seen, on health and safety issues) are in the hands of local
authorities, greatly to the detriment of small businesses.

Decision-making is slow, and often seems arbitrary. Sometimes it
seems as though no one wishes to take the final responsibility.
Sometimes, too, the basis upon which local authorities take decisions
is less than just. Who has not heard of local politicians placing the
interests of pressure groups above the rights and wrongs of the issues
with which they deal?

Three changes are needed:—

First, we urge that where a technical breach of planning
regulations occurs, action should be taken only if nuisance is claimed.

Second, that authorities should be given time-limits for the
processing of planning applications, and that an application would be
deemed granted unless it was rejected within a specified period.

Third, that a system of independent arbitration should be set up
to settle disputed cases. Existing methods of appeal are cumbersome,
and judgements are thought often to turn on politics (and even
personal prejudice) rather than on the rights and wrongs of the case.

In the longer term, we hope that more and more questions will be
resolved through independent arbitration or common law rather than
by statutory regulation.
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Use classes order
The Use Classes Order comprises a series of classifications of kinds of
building and land use, drawn up in order to simplify decisions on
development. It allows changes of use to take place within the use
classes, which otherwise would require planning permission. The
White Paper proposed a revision of the Use Classes Order. In June 1985
the Department of the Environment asked that the Property Advisory
Group set up a sub-group to carry out:
‘a wide-ranging and fundamental review of the Use Classes
Order... with the object of modernising and recasting it, taking
into account on the one hand the need for flexibility in the use of
land and buildings and on the other the environmental and other
public interests which are the proper concern of planning control
(see their Report, November 1985, p.1)’

The report of the Property Advisory Group appeared in
November 1985, and has been issued by the Department of the
Environment for consultation. We welcome all their suggestions for
the liberalization of use classes. In particular:—

(a) They suggest that Category 1 (shops) might be widened, so as to
make it much easier to provide financial and similar services of a retail
nature in shopping areas.

The pros here seem to outweigh the cons (such as a possible

increase in the drabness of streets, and a loss of shops to office-like
premises). This is a prime case for following the principles of
liberalization. It should as far as possible be ordinary citizens’ needs as
expressed through the market rather than planners’ and politicians’
views as to what they ought to have that should shape the use of such
premises. The whims of the authorities should not prevent financial
and other professional services being as easily accessible as any other
good for which we shop. Too many ordinary people are at present
strangers to such services because they are not presented in store-front
guise.
(b) Most welcome is the suggestion (11.06 of their report) that, subject
to demands of traffic, a householder would be allowed to carry on in
his or her own home any activity which satisfies certain criteria. These
are, inter alia, that ‘the processes carried on... are such as could be
carried on in any residential areas without detriment to the amenity of
that area by reason of noise, vibration, smell, fumes, soot, ash, dirt or
grit’ (11.05).

Predictably, a spokesman for the Royal Town Planning Institute
comments:”*
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